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IN THE SUPREME COURT
OF THE STATE OF UTAH
MINE & SMELTER SUPPLY
COMP ANY, a Colorado Corporation,
Plaintiff & Respondent,
vs.
GENERAL INSURANCE COMP ANY OF AMERICA,
Defendant & Appellant,
FORCHT ELECTRIC, INC. and
WILLIAM C. FORCHT, and the
BREZINA CONSTRUCTION
COMP ANY, INC.,
Def enda;n.ts.

Case No.
11907

APP'ELLANT'S BRIEF
To The Honorable Court:
NATURE OF THE CASE
This is an action by a material supplier (Mine &
Smelter Supply Company) against a purchaser (Forcht
Electric, Inc.) and (William C. Forcht) and against a
general contractor (Brezina Construction Company) and
its bonding company (General Insurance Company of
America) to recover the cost of materials purchased on
open account by the defendant and subcontractor Forcht
Electric Inc. and Defendant William C. Forcht.
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Brezina and General Insurance filed a counterclaim
against plaintiff Mine & Smelter for misrepresentation
and fraud in the inducement. (R. 118, 119)
DISPOSITION IN LOWER COURT
Third Judicial District Court, Judge D. Frank Wilkins, entered judgment against defendant General Insurance Company of America for $41,296. 72 plus costs
and attorney's fee of $4,951.33 and against defendants
Forcht Electric Inc., & William C. Forcht jointly and
severally for $43,132.95 plus costs and att/orney's fee
of $4,951.33 (R. 307, 308) Defendant Brezina Construction Company was dismissed from the action and the
court denied recovery on the counterclaim of Brezina &
General Insurance Company.
RELIEF SOUGHT ON APPEAL
General Insurance Company of America/ seeks to
reverse the judgment.
STATEMENT OF FACTS
Brezina Construction Company ( h e r e in a f t e r
Brezina) v-rns the general Contractor for the construction
of a Classroom and Administration Building (hereinafter Administration Building) for Salt Lake Trade
Technical Institute in Salt Lake County. The appellant,
General Insurance Company of America (hereinafter
General Insurance) issued a bond in which Brezina was
named principal and the Utah State Building Board
was named obligee for the benefit of claimants.
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·without having before it either the bond or some
evidence from which to ascertain its terms, conditions
and limitations the District Court after hearing the evidence on plaintiff's open account entered judgment
against General Insurance, Forcht Electric & William C.
Forcht. (R. 307)
.Mine & Smelter Supply Company (hereinafter Mine &
Smelter) sold electrical materials & supplies on open account to Forcht Electric from August 1965 to April 1967.
(R. 209-258) During most of this time to the knowledge of
Mine & Smelter, Forcht was insolvent. (R. 408, 820) As
a matter of fact Forcht Electric had issued "rubber"
checks in 1965, 1966, and 1967 in payment of its account
to Mine & Smelter. (R. 221, 401, 813, Ex. D-24) On
August 25, 1965 Forcht was indebted to Mine and
Smelter in the sum of $92,627.86 (R. 241) and on May 19,
1967 this sum was increased to $120,634.65. (R. 209) See
Barnhard Answers to Interrogatories (R. 205-264)
In addition to the construction of the Administration
Building, on which Brezina was General Contractor,
thPre were two other separate and independent projects
nnder constructoin at the same time at the Salt Lake
Trade Technical Institute. These two projects were: (1)
The Metals Buildings and (2) the Tunnels job. (See
order Amending Findings. (R. 271 & 272)
Skyline Construction Company was the General
Contractor on these two other Trade Tech projects. (R.
272) Forcht Electric vrns also the electrical contractor
on these two other projects and Mine & Smelter was
3

the electrical material supplier to Forcht Electric on
all three projects.
General Insurance did not issue a payment or performance bond to Skyline Construction on these other
two (Metals & Tunnels) projects.
Forcht Electric was the electrical subcontractor on
all three of these Trade Tech Construction projects and
Mine & Smelter supplied electric materials to Forcht
Electric on all three projects. (R. 272)
There was an interchange of electrical materials
between these three projects. (Gallegos Deposition pages
6-12) (R. 709, 733, 739-748, 755) Mine & Smelter records
showed all three projects under one job designation
of "SALT LAKE TRADE TECHNICAL INSTITUTE". (R. 259, 272) Mine & Smelter did not maintain
a separate ledger record on each job but only a running
ledger record of all Forcht Electric purchases. (R. 206,
700) This of course made it virtually impossible for
Mine & Smelter to differentiate between purchases made
for the three Trade Tech jobs or any other of Forcht 's
jobs. (See R. 206, 209, 259, 272, 700) Also, the ledger
record of Forcht Electric did not differentiate between
Forcht's various jobs. (R. 209-258) Mine & Smelter relied upon its invoices and ledger record to prove its account ·with Forcht Electric for materials furnished and
used on the Administration Building.
In an effort to minimize the confusion resulting
from the consolidation of the account for the three Trade
4

Tech jobs, Mine & Smelter, throughout the trial urged
that all materials furnished by its invoices labelled
"TRADE TECH" were for the Administra.tion Building
only. Invoices covering materials for the other two jobs
were, according to Mine & Smelter, separately labelled
either Tunnel or Metals Building. (R. 614, 615) Examination of the invoices and the evidence, however, conclusively show that the "TRADE TECH" invoices actually covered materials used on all three Trade Tech
jobs and that the materials for the Administration Building could not be separately identified by this single designation on its invoices. In other words, the statement that
all Mine & Smelter invoices designated "Trade Tech"
were for materials used on the Administration Building
was simply not true. (Exhibit D-40 and D-57) (R. 664,
665, 733, 821-824, 881)
In addition to the three "TRADE TECH" jobs,
Mine & Smelter also furnished electrical materials during this same period to Forcht Elecrtic on twenty eight
(28) other jobs. (R. 629-632) Of these other jobs Mine
& Smelter acknowledged that six were not even shown
on Mine & Smelter's records. (See Order Amending
Findings, R. 272)
Materials furnished to the "TRADE TECH" jobs
were not only interchanged between the three "TRADE
TECH" jobs but materials were also used on some of
Forcht Electric's other jobs. (R. 430-433, 667) Purchase
onlers \Yere forged and altered (Malo Animo) to reflect
this procedure and some of Mine & Smelter's invoices
werP altered to the knowledge of Mine & Smelter to
5

show materials invoiced to other jobs and charged to the
bonded "TRADE TECH" jobs. (See Order Amending
Findings R. 271) (R. 430-432, 529, 712)
Mine & Smelter had difficulty in collecting its account from Forcht Electric during 1965, 1966 and 1967
and knew from the beginning of the Trade Tech Projects
of the precarious financial position of Forcht Electric.
During this time its Credit Manager was personally
present at the office of Forcht Electric each morning at
10 :00 A.M. (R. 358, 410, 936, 782-784) apparently to
ascertain on a day to day basis that Mine & Smelter's
interests in all thirty one jobs was as secure as possible.
These daily visits were productive of a letter dated
March 31, 1966 (Ex. D-46) which cut off and restricted
the credit of Forcht Electric and in which Mine &
Smelter's Credit Manager was instructed to approve all
facets and conditions surrounding each order and verify
its accounts with the records of Forcht Electric. (R. 525,
526) This letter also ordered Forcht Electric not to
assign its accounts receivable without approval of Mine
& Smelter and was sort of an implied receivership arrangement involving Forcht 's accounts. Notice to the
Appellant or to Brezina of the contents of this letter
was withheld. (R. 804, 851) On this same date, Forcht
Electric was indebted to Mine & Smelter in the sum of
$96, 711.37. Thereafter Forcht Electric, with the cooperation of Mine & Smelter's Credit Manager, and with his
daily interest in all jobs, continued to order and receive
the necessary materials to continue all projects. (R. 756,
807) Also Mine & Smelter's sales manager contacted
6

Forcht once or twice each day. (R. 644) It is known,
however, that some of the materials furnished by Mine
& Smelter wen~ charged to the Trade Tech jobs and used
on Forcht 's other jobs (R. 432, 433) and that Mine &
Smelter invoices were altered and changed to the knowledge of Mine & Smelter (See order Amending Findings,
R. 271) ( H. 658, 801, 846-848) Ex. D-58) On or about
August 22, 1966 Mine & Smelter obtained a personal
guaranty from William C. Forcht and by November 22,
1966, the Denver office of Mine & Smelter had re-appraised Forcht 's financial position and prepared an
agreement between Forcht Electric and Mine & Smelter
whereby the parties agreed that the Genral Contractor,
Brezina would be informed of Forcht 's insolvency and
would be furnished copies of all unpaid invoices and
otherwise notified of the poor status of Forcht's account
~with Mine & Smelter. (R. 526, 758, 811, 812) By this time
Forcht was indebted to Mine & Smelter in the sum of
$138,870.34 and of this amount the agreement showed
$5:~,000 was delinquent in Forcht's account for materials
on the Administration Building. (R. 805) Neither the Appellant or Brezina learned of this November 22 agreement until after this lawsuit was filed and neither was
prO\'ide<l with the credit information and the unpaid in\'oices as promised therein by Mine & Smelter and Forcht
Electric. (R. 526, 758, 806, 807, 827, 851) (Ex. D-47).
Both Brezina and the Appellant had been sued by
l\fine & Smelter at a prior date on another job involving
an electrical subcontractor who like Forcht Electric had
defaulted on its account with Mine & Smelter. (R. 906,
!JOI, 923,826)
7

Because of this prior bad experience Brezina put
the following provision in its subcontract with Forcht
Electric:
'' ... the contractor may require proof that
all material in each pay estimate has been paid
before paying the subcontractor his monthly and
final payment.'' (Emphasis added)
Accordingly the first four monthly pay estimates
to Forcht Electric were held up until Brezina received
a release (Wavier of Lien) from Mine & Smelter showing payment of the Forcht Electric account in full. (R.
355-362, 827)
The first such release (Waiver of Lien) paid the
Forcht Account to January 1, 1966. (Ex. D-1) In exchange for this release (Waiver of Lien) Brezina delivered to Forcht the following monthly pay estimates:
( R. 363, 364)
Cashed Feb. 7, 1966
$5680
Check No. 31293
1130
''
" " "
'' No. 28851
3420
No.
30133
" "
"
"
"
2270
No.
30719
'' " "
''
"
(Exhibit D-34)
Similar releases (Waiver of Lien) were issued each
month by Mine & Smelter. The last such release (Waiver
of Lien) it was thought cleared the Forcht Electric account with Mine & Smelter to December 25, 1966. (See
vVaiver of Lien [Ex. D-9] Appendix 1.)
Mine & Smelter Supply Company did not have a
bookkeeper or an accounting department at its Salt Lake
Branch office. Its ledger of the Forcht Electric account
8

was kept in Denver. (R. 799, 925, 855) Payments made on
account were not keyed to the invoices shown on the
lien waivers to show payment on ledger. (R. 799, 800)
To show how confused the records were, the Denver
office only knew of twenty-five of Forcht Electric's
thirty-one jobs and there was absolutely no record maintained by Mine & Smelter of the following jobs for which
Mine & Smelter furnished electrical materials during the
same period as the Trade Tech jobs and which jobs were
being serviced by the daily visits of Mine & Smelter's
Credit Manager :
1. Techmanix job.
2. Les Johnson job.
3. Pat Harris job.
4. Fiesta Pools job.
5. Webb job.
6. Shop account
(See Order Amending Findings R. 272) (Also R. 259.)
A Master was appointed to help unravel and verify
Mine & Smelter's claim involving 223 invoices and the
Master likewise found that the records were unreliable
and not trustworthy. Said the Master:
'' . . . We determined during the course of
our examination that the system of internal control in use by Forcht Electric Company and at
Mine & Smelter Supply Company during the
period in which this contraet was completed was
sufficiently weak, that we feel we are not able to
rely entirely on the records that were made available to us for our review" (R. 429) and" ... We
did attempt to set out those particular items with
patent ambiguities on them, but we are not pre9

pared to say that all other items are necessarily
correct.'' ( R. 431)

It was obvious to the Master that some of the original
invoices of Mine & Smelter had been altered or changed
to divert the material from the Trade Tech bonded job
to Forcht Electric's other jobs. (R. 430-433) Purchase
orders were likewise interlined and changed and where
the original purchase order indicated the materials were
for ''TRADE TECH'' in fact the materials were ordered for and used on other jobs.
Mine & Smelter charged to the Administration
Building materials furnished to the State of Utah involv1
ing a separate contract between Forcht Electric and the
State. (R. 532-539)
Two transformers were shipped from the Administration Building to other jobs (one in California), and
credit was not given. (R. 665, 666)
A few examples of the interlined and altered documents are listed below:
1. (See Exhibit "D-49"). The materials (PO
1590) are invoiced by Forcht Electric to Bob
Webb. Bob Webb was Superintendent for Skyline Construction Company on the Trade Tech
Metals Building. Mine & Smelter invoice No.
618008 attached to Ex hi bit '' D-49'' show the
words "TRADE TECH" blocked out. (See also
Exhibit 20-Item 133) Mine & Smelter included invoice No. 618008 in its Lien Waiver of December
7, 1966 to Brezina. This is a flagramt example of
materials used on another job and charged to the
Trade Tech .Administration Building, for which
10

the Court did not allow credit. (See Ex. D-28 Inv.
1590) (R. 666, 761-764)
2. (See Exhibit D-57 & D-40). These exhibits
show invoices labelled "TRADE TECH" which
were not for materials used on the Administration Building. Mine & Smelter claimed that all
invoices labelled "TRADE TECH" were for
materials used on Trade Tech Administration
Building. (R. 614, 615)
3. (See Exhibit D-28) and then turn pages to following purchase orders.
P.O. 1259-Material used on Pat Harris job. (See Gallegos Deposition page 14 and 31. See exhibit
20 item 55. Mine & Smelter invoiced this
material to Trade Tech Admimstration
Building-Inv. 605285. Denver office had no
record of this job (R. 259)
P.O. 1295-Material used on Eimco job. See Gallegos
Deposition page 15. Mine & Smelter invoiced
this material to Trade Tech Administration
Building. Inv. 606772.
P.O. 1311-Material used on Eimco job. See Gallegos
Deposition page 15. Mine & Smelter invoiced
this material to Trade Tech Admimstration
Building. Inv. 607 434.
P.O. 135fl-Material used on Techmanix job. See Gallegos deposition page 17. Mine and Smelter
i n v o i c e d to Trade Tech Administration
Building. Inv. 609322. Denver office had no
record of this job. (R. 259)
P.O. 1354---Material used on Techmanix job. Techmanix
job not listed on Exhibit B to Barnhard
Answers to Interrogatories. (R. 259) Mine
& Smelter invoiced to Trade Tech Administration Building. Inv. 609321.
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P.O. 1423-Material used on Dees Hamburger job. Mine
& Smelter invoiced to Trade Tech Administration Building. Inv. 612069.
P.O. 1406-Skyrise Apartments job. Mine & Smelter invoiced to Trade Tech Administration Building. Inv. 611362.
P.O. 1425-Memorial Medical Building job. Mine &
Smelter invoiced to Trade Tech Administration, Building. Inc. 612182.
P.0.1426-Trade Tech Metals Building. Mine & Smelter
invoiced to Trade Tech Administration
Building. Inv. 612204.
P.O. 1445-National Houseware job. Min,e & Smelter invoiced to Trade Tech Administration Building. Inv. 612652
P.O. 1485-Dental Clinic job. Mine & Smelter invoiced
to Trade Tech Administration Building. Inv.
613683.
P.O. 1504-Star Expansion Freeway job. Mine & Smelter invoiced to Trade Tech Administration
Building. Inv. 614199.
P.O. 1511-Fiesta Pools job. Mine & Smelter invoiced to
Trade Tech Administration Building. Inv.
614533 Denver office had no record of this
job (R. 259)
The above is only a very small number of the total
altered purchase orders and invoices. The list is too
long to burden the Court. However, a review of Exhibit
D-28 will reveal the large number of alterations and
changes made.
Al Gallegos, the order clerk for Forcht Electric
stated in his deposition at page 6 that when Mine &
12

Smelter cut off the credit of Forcht Electric, merchandise thereafter was charged to Trade Tech but delivered
elsewhere and this explains the reason many purchase
orders were altered. (R. 715, 716) Apparently this practice was being followed while Mine & Smelter's Credit
Manager was making his daily review of the records and
account at the office of Forcht Electric. Gallegos testified that the Trade Tech account was the only account
from which materials could be ordered from Mine &
Smelter after Forcht 's credit was cut off. (R. 732, 733,
741-750) (Gallegos Deposition p. 11) Gallegos also stated
Mine & Smelter knew of this practice. (R. 750)
Mine & Smelter through its attorney paid Forcht
Electric the sum of $3532.44 on March 3, 1967. (R. 759,
760, 795-797) On this date Forcht Electric was indebted
to Mine & Smelter in the sum of $103,320.75 (R. 211) and
Forcht 's credit had been restricted (Ex. D-46 and 47)
and Mine & Smelter had obtained a personal guaranty
from William C. Forcht. (Ex. D-56) When asked if it
or its attorney had ever paid money to Forcht Electric~
Mine & Smelter's officer said "not to my knowledge."
(V. C. Barnhard, Answer to Interrogatories) (R. 195,
196,206,207)
Neither this payment to Forcht or the amount of
Forcht Electric 's indebtedness at the time was disclosed
to Brezina or appellant, General Insurance.
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ARGUMENT
POINT I
THE COURT ERRED IN HOLDING
THE "WAIVERS OF LIEN" TO BE RECEIPTS FOR PAYMENT OF INVOICES
LISTED AND NOT WAIVERS OR RELEASES.
The Court in its order of July 1, 1968 (R. 161) ruled
that the "Waivers of Lien" (Exhibit 1-9, 50-52) issued
to Brezina by Mine & Smelter were for the payment of
invoices listed on the Lien "\Vaivers and not releases.
(See appendix 1)
"\Vebster defines ''Receipt'' as ''a writing acknowledging the taking or receiving of goods or money delivered or paid".
Brezina did not take, receive or deliver goods or
materials from or to Mine & Smelter.
The Court construed the ""\Vaiver of Lien" to have
the same meaning to all four defendants. It completely
ignored the words ''WAIVER OF LIEN'' and the words
"WAIVE AND RELEASE ALL LIEN OR RIGHT OF
LIEN NOW EXISTING OR THAT HEREAFTER
MAY ARISE FOR . . . MATERIALS FURNISHED
ON OR BEFORE THE (DATE)." In other words the
Court said the "W aviers of Lien" were receipts to all
defendants even though all defendants were not engaged
in making purchases from Mine & Smelter and as to
those not making purchases the Order had no meaning
(R. 420)
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Perhaps the Court went astray in believing the
materials listed on the invoices were delivered to Brezina
and that Brezina could check the Mine & Smelter invoices
with the materials received to make sure the materials
were for use on the Trade Tech Administration Building.
As a matter of fact neither Brezina or General
Insurance received the materials, neither received the
Mine & Smelter invoices, neither prepared the Waivers
of Lien and neither paid Mine & Smelter. (R. 766)
Forcht Electric received materials, received the invoices and paid Mine & Smelter.
The Court's Order may be accurate as it applies to
Forcht Electric but completely illogical as it applies to
Brezina or General Insurance. (R. 333-335) Brezina's
motion to clarify was summarily denied. (R. 419-420)
The invoiees listed on the Waivers of Lien are not
dated. The only date on the waivers is the "cut off" date
typed in before being signed by Mine & Smelter. And as
to this date the Court in substance lifted it out of context and applied it to only the invoices listed. This is
a strained interpretation and is contrary to the evidence.
(Exhibits 1-9)
Clearly the Court ignored the fact that Brezina
under its subcontract with Forcht Electric would not
release its monthly progress payments without proof
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of payment of the Mine & Smelter Trade Tech account.
(R. 347, 348, 785, 908) Surely the court could see that
Brezina would not release money for the receipt of a
list of undated invoices. (R. 939) Obviously Brezina was
concerned only with its potential liability for Forcht
Electric's account and not the payment of a list of individual undated invoices covering materials identified
with Forcht's purchase orders and the materials of
which may have been ordered for any one or more of
Forcht's thirty one jobs. (R. 862)
The sequence in which Mine & Smelter wanted payment of its Forcht account was strictly and exclusively
within its control. Without having the complete list of
invoices and purchase orders before it Brezina did not
know which of the invoices were being withheld by Mine

& Smelter.
HERE ARE THE FACTS:

1. Brezina had a prior bad experience with Mine
& Smelter and only consented to let Forcht Electric use
Mine & Smelter as its supplier upon assurance that each
month a release would be secured. (R. 352, 906, 907, 923,
931)
2. Before the monthly pay estimates were delivered
to Forcht Electric, Brezina would phone the office of
Mine & Smelter to ascertain if the Forcht Electric account was paid to the "cut off' date on the Waiver of
Lien. (R. 896-904, 908-910, 913-915, 922) Forcht Electric
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had to have a signed release from Mine & Smelter prior
to receiving its monthly draws. (R. 352)
3. On each waiver of lien the "cut off" date was
typed in and was then checked and signed by the Credit
:Manager of Mine & Smelter. (R. 936, 937) Mine &
Smelter knew that Brezina would not make its monthly
payments to Forcht without first receiving a release
from Mine & Smelter. (R. 347, 364, 366, 406, 407, 768,
785, 854, 855, 856) Mine & Smelter Credit Manager Testified:
'' Q. So., you knew, as a matter of fact, that
Brezina required a document as a condition of
payment, didn't you?

A. Yes, I did.
Q. And you knew that the document that they
requested was this Waiver of Lien, didn't you?

A. That was what I was told." (R. 347, 348, 355,
356,358)
Each month a lien waiver was executed to cover all
materials purchased in the prior month, (R. 357, 358)
and Forcht testified each month his account had to be
paid (R. 358) so it was reasonable to believe that the
invoices listed covered all purchases to the date of the
\Vaiver of Lien.
4. Mine & Smelter stipulated Exhibits 1-9 were in
fact Lien Waivers. (R. 902)
5. Mine & Smelter stated the wording of the Lien
\Vaiver speaks for itself and without ambiguity. (R. 928)
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6. Mine & Smelter converted this same form into a
receipt on the Bettilyon Freeway Plaza job. (R. 785,
789, 790) (See Appendix III) (Exhibit D-54). On the
same Waiver of Lien form Mine & Smelter struck out
the words ''all lien or right of lien now existing or that
may hereafter arise'' and inserted ''lien as to the amount
of $2642.29 as indicated below.'' If Mine & Smelter intended the same construction on Exhibits 1-9 & 50-51
then it is logical to conclude it would have made the
same change as shown on its Exhibit D-54.
7. Nowhere in the Waiver of Lien (Ex. 1-9 & 50-51)
does it appear that a release is given only for the invoices listed and this fact was admitted by Mine &
Smelter. (R. 929)
8. The Credit Manager of Mine & Smelter knew that
there was no lien on a public building (R. 407, 408, 924,
934) he also knew that Brezina relied upon the document
as a release-yet he never disclosed to Brezina that the
Waiver of Lien had no application because the project
was a public building and was merely a receipt for
material purchased by Forcht Electric not even a party
to the waiver. (R. 934)
9. Brezina did not receive copies of Forcht Electric
purchase orders or the Mine & Smelter invoices. (R. 407,
931,932)
10. Brezina's monthly progress payments were
never in the same amount specified on the Waiver of
Lien and Mine & Smelter knew this. (Ex. 1-9 & D 34)
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11. The Credit Manager of Mine & Smelter testified
he accepted the check received as evidence of the amount
released ( R. 333, 334) This testimony shows Mine &
Smelter may have regarded the sum paid to it by Forcht
as a receipt for payment of invoices but the consideration
paid by Brezina to Forcht for the Waivers of Lien was
the release of its monthly progress payment to Forcht
Electric which was not the same consideration shown in
the \Vaivers of Lien. Mine & Smelter Credit Manager
testified, ''the person to whom the receipt (Waiver of
Lien) was given is the person that gave me the check.
I felt that the Forcht checks or cancelled checks would
be the same amount and that would constitute a receipt."
(to "B-,orcht). (R. 333, 344) Forcht Electric not Brezina
made payments on account to Mine & Smelter. Mine &
Smelter issued its Waivers of Lien to Brezina, knowing
the progress payment to Forcht, in most cases would
exceed the sum of the invoices listed. The Brezina payment to Forcht included both labor and materials.
12. 1\Iine & Smelter testified that receipts are never
given on a credit purchase unless asked for (R. 343, 344)
Brezina never asked for a receipt-Brezina asked for a
release.
1:3. Three month's draw was held up until Forcht
could get the First Waiver signed. (R. 356, 360, 363,
:-rn4, 409, 410)
14. When Forcht paid Mine & Smelter it paid the
account to the "cut off" date in the Lien Waiver. (R.
:\58A, 362, 364, 366, 367)
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15. Forcht Electric had no conversation with the
Credit Manager of Mine & Smelter to the effect that the
invoices listed on the Waivers of Lien were all that was
released ( R. 360, 361, 362)
16. The first four Waivers of Lien (Ex. DI to D4)
did not show the amount of each invoice listed. Brezina 's
payment was made to Forcht Electric without regard to
the sum of the invoices.
17. The Waivers of Lien were prepared in the Office
of Forcht Electric. They were then presented to Mine &
Smelter where they were checkd for accuracy. (R. 936,
937) If Mine & Smelter required any correction the
waiver would be returned to Forcht Electric. Mine &
Smelter would approve and sign the final draft. Forcht
Electric next presented the Waiver to Brezina and received in exchange a monthly progress payment. (R. 476)
This process, to the knowledge of Mine & Smelter,
was repeated each time a monthly progress payment
'Nas made by Brezina.
18. Brezina 's last three progress payments were
made jointly payable to Forcht Electric and Mine &
Smelter. (Exhibit P-10 and D-34) Mine & Smelter would
not sign Lien Waivers for these last three checks until
its name was added to the checks. (R. 849, 850) None of
tbese checks was sufficient to pay the total sum of the
invoices listed on the respective Waiver of Lien.
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THE DATA:
Lien Waiver
Exhibit No.
(D-50 & 51)
(D-52)
(D-9)

Sum of
Invoices
listed on
Waiver
$ 6,410.27
6,173.67
11,602.92

Amount of
Brezina's
check
$ 6,333.00
6,140.00
11,565.00

Brezina'a
check No.
36680 (Oct. 26, 1966)
37365 (Nov. 22, 1966)
38207 (Dec. 28, 1966)

It is doubtful that Brezina could have secured the
above waivers for the discount prices noted had it been
the intention of Mine & Smelter to regard the Waivers
as receipts for the payment of the invoices listed thereon.
Mine & Smelter certainly did not regard the above
·waivers as receipts as they related to Brezina and the
Appellant. (Brezina's checks are Exhibits P-10 & D-34)

rrhere is another impelling reason to believe the
W aiYers of Lien were in fact intended by Mine & Smelter
to be waivers or releases to the cut-off date in each document: (R. 473, 790-792)
(A) 1fr. Barnhard an officer of Mine & Smelter in
Denver noted in handwriting on his ledger that the
"Trade Tech a/c in full to 1-1-66." (Same amount as
·waiver Ex. D-1) (Barnhard Answers to Interrogatories
R. 229) (R. 451, 833)
(B) Waiver of Lien - Exhibit D-1 "waived and
relc>ased all lien to 1-1-66. (Same amount as check 0717
Rx. D 21) (Appendix II) (R. 454)
( C) ]~orcht Electric check 0717 (Exhibit D-21) in
thr same amount shown on the waiver paid the Trade
Tech account in full to 1-1-66, the cut-off date in the said
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Waiver of Lien. The Master did not have this fact before
him when his report was made. (R. 449-451)
All three of the above documents are proof of payment of Forcht Electric account to January 1, 1966 on
the Trade Tech job and proof that Mine & Smelter gave
effect to the cut-off date in the waiver. This was the intendment conveyed to Brezina on all subsequent Waivers
of Lien.
See the Restatement of the Law (Contracts) Section
233.
'' ... where a party manifests his intention ambiguously, knowing or having reason to know that
the manifestation may reasonably bear more than
one meaning, and the other party believes it to
bear one of those meanings having no reason to
know that it may bear another, that meaning is
given to it ... " and Section 236 " ... An interpretation which gives a reasonable, lawful and
effective meaning to all manifestations of intention is preferred to an interpretation which leaves
a part of such manifestations unreasonable, unlawful or of no effect ... the principal apparent
purpose of the parties is given great weight ...
where words or other manifestations of intention
bear more than one reasonable meaning an interpretation is pref erred which operates more
strongly against the party from whom they
procee d ... "
In Gillet v. Bank of America, 160 N.Y. 549, 555, 55
N.E. 292, 294, the court stated:
"In the construction of written contracts it
is the duty of the court, as near as may be, to
place itself in the situation of the parties, and
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from a consideration of the surrounding circumstances, the occasion and apparent object of the
parties, to determine the meaning and intent of
the language employed. Indeed, the great object,
and practically the only foundation of rule for the
construction of contracts is to arrive at the intention of the parties. This is a most conspicuous
and far-reaching rule, and involves the nature of
the instrument, the condition of the parties and
the objects which they had in view, and when the
intent is thus ascertained, it is to be effectuated
unless forbidden by law.''
The words of contract should be given a reasonable
meaning rather than an unreasonable one. Paul v. Brass
Rail (NJ) 106 A 2d 307.
NOW ASSUME ARGUENDO THAT THE WAIVERS OF LIEN ARE INF ACT RECEIPTS FOR PAYMENT OF INVOICES AS DECLARED BY THE
COURT IN ITS ORDER OF JULY 1, 1968. (R. 161)
If this is true then the Appellant is entitled to the

following credit or set off:
(1) Forcht Electric check 0717 (Exhibit D-21) paid
the Mine & Smelter account in full to J anruary 1, 1966.
Thereafter in February and December 1966, Mine
& Smelter presented for payment its Waivers of Lien
(Exhibit D-2 & D-52) which included invoices for
materials dated prior to January 1, 1966 and which had
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already been paid in full by Forcht 's checks 0717. (Exhibit D-21) These mvo1ces are:
Exhibit
(D-2)
(D-2)
(D-2)
(D-2)
(D-2)
(D-2)
(D-52)

Inv. No.
522562
526641
526847
526479
527049
526048
521622

Invoice
Date
12/20/65
12/21/65
12/27/65
12/20/65
12/29/65
12/29/65
10/13/65

Total

Lien Waiver
Invoice
Date of
Amount Second Payment.
$1,050.10
2/18/66
108.30
2/18/66
214.46
2/18/66
35.90
2/18/66
35.85
2/18/66
33.64
2/18/66
17.19
12/7/66
$1,495.44

If the above "\Vaivers of Lien are receipts, then
Mine & Smelter by the above waivers was paid for these
said invoices after accepting payment in full by Forcht 's
check 0717. (Exhibit D-21) (R. 833, 834)

A credit or set off to Appellant is therefore due in
the sum of $1495.44.

(2) Forcht Electric check 0803 (Exhibit D-22) was
for "Payment in full of Purchase Order 741."
Mine & Smelter was not only paid in full for P. 0.
741 by check 0803 but was also paid by Waivers of Lien
(Receipts) which include the following P. 0. 741 invoices: (R. 834)
Exhibit
(D-51)
(D-4)
(D-2)
(D-2)

P.O.
741
741
741
741

Invoice No.
604696
602049
527013
522562

Amount
$ 469.48
528.16
2,026.14
1,050.10
$4,073.88

Date of
Waiver of Lien
10/31/66
4/22/66
2/18/66
2/18/66

(The above invoices are for materials ordered hy
P. 0. 741.)
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Again if the Waivers of Lien are receipts and Purchase Order 741 was paid in full by Check No. 0803, then
Mine & Smelter by the above Waivers (receipts) to
Brezina, was paid twice, since P. 0. 741 was paid in full
by check 0803. Credit to Appellant is therefore due in
the sum of $4073.88.
Then continuing arguendo that the Waivers are receipts as ordered by the court, the most deceptive paynient secured by Mine & Smelter from Brezina is noted
in the .following Waivers:
On March 30, 1966 (Ex D-3) Mine & Smelter executed a waiver with a "cut off" date of February 25, 1966.
This Waiver of Lien was presented to Brezina for which
Brezina released its check No. 32364 to Forcht Electric
in the sum of $16,875.00 (Ex. D-34) (R. 852) Then on
April 22, 1966 Mine & Smelter executed Waiver of Lien
(Ex. D-4) with a "cut-off" date of March 25, 1966. This
-Waiver of Lien was presented to Brezina for which
Brezina released its check No. 32775 to Forcht in the sum
of $12,375.00. (Exhibit D-34 (R. 852)
And then on May 17, 1966 Mine & Smelter executed
its "\Vaiver of Lien (Ex. D-5) with a "cut-off" date of
May 17, 1966 and Brezina in exchange for this Waiver
released its check No. 33218 to Forcht Electric in the
~um of $12,960.00. (D-34)
In the above three transactions, Mine & Smelter did
not disclose to Brezin·a and Brezina was wnaware that
the inuoices listed on Waiver of Lien (Exhibit D-5) were
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the exact same invoices it had listed on Exhibits D-3 and
D-4. This duplicate listing of invoices has no significance
if the waivers are releases but when the Court declared
the Waivers of Lien to be receipts, then obviously
Brezina paid twice for the same invoices and Appellant
is enittled to a set off or credit in the sum of $29,250.00
for payments it released in exchange for exhibits D-3
and D-4. In further support of this contention the Credit
Manager of }\fine & Smelter added to its office copy of
Exhibit D-5 without notice to Brezina or the Appellant
"Note: This Waiver of Lien cancells signed Liens dated
March 30, 1966 and April 22nd 1966. J. H. Hess" (R.
851, 852) (This note appears on Exhibit P-12. The invoices listed on Ex. P-12 are identical on Exhibit D-5.)
(Exhibit P-12 is Mine & Smelters copy of Exhibit D-5)
Note also that the Credit Manager's note did not refer
to the Waivers as Receipts.
Exhibit P-12 cancelled the so called receipts (Waivers of Lien) for which Brezina had paid $29,250.00 and
a set off or credit is therefore due.
TO SUMMARIZE :
The total credit based upon the assumption that the
Waivers of Lien are in fact receipts would be:
I. Payments on Waivers of Lien after
payment in full had been made by Forcht
Electric to January 1, 1966 by its check No.
0717 ----------------------------------------------------------------------------$ 1,495.44
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~.

Payments of Waivers of Lien for P. O.
741 duplicating the payment in full by
Forcht 's check No. 0803__________________________________________

4,073.88

3. Duplicate payments on the same invoices ( gxhibits D-3, D-4 & D-5) ------------------------ 29,250.00
Total --------------------------------------------------$34,819.00
(Note: See point IV infra, Argument on EstoppelBrczina paid the above in reliance and belief the Waivers
were in fact Waivers and Releases)

POINT II
THE PAYMENT BOND UPON WHICH
THE ACTION ·wAS BROUGHT WAS NOT
OFFERED IN EVIDENCE.
Defendant, General Insurance admitted the execution of a payment bond but denied it was executed pursuant to 14-1-5 U.C.A. (See Second Amended Answer
and Counterclaim of General Insurance) (R. 169, 170)
This would seem to leave unanswered the terms of
the bond and 1vhether it met the minimum requirements
of statute.
Failure to require a payment bond as required by
the Act would have placed liability upon the public body.
04-1-17, U.C.A.)
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A surety is chargeable according to the strict terms
of its undertaking and its obligation cannot be extended
either by implication or by construction beyond the confines of its contract. Monrnouth Lumber v. Indemnity
Ins. (N. J.) 122 A 2d 604, 59 ALR 2d 742.
In determining the right of materialman to recover.I
the bond should be construed in connection with the
contract with which it was executed. Knight & J. v.
Castle, (Ind.) 87 NE 976; Smith v. Bowman, 32 Utah 33;
88 p 687.
"In determining whether laborers or materialmen may recover on a public contractor's bond,
the terms of the bond are, of course, an important
and often controlling factor. Glen Falls Indemnity
v. American Awning, 180 A 367. In order for the
laborer or materialman to recover, there must not
only be an intent to secure some benefit to him,
but there must also be a legally enforceable promise for his benefit. (citing cases) and it has been
held that the promise upon which the laborer or
materialman, as a third party, can maintain an
action must be expressed, and such parties are
not entitled to a recovery based upon an implied
promise for their benefit. (citing cases)" 17 Am
J ur 2d-Sec. 82 Contractors Bond, page 258.
See also Continental Bank v. Stewart, 4 Utah
2d 228, 291 P .2d 890 where the Court said,
"Rights of a third person to sue on contract
for his benefit depends on terms of agreement
and are not greater than those of promise'' and
Dawson v. Eldredge (Idaho) 372 P.2d 414 and
Layrite Concrete 1'. Halverson, (Wash) 411 P.2d
405.
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~ee the Restatement of Security, Chapter 7
Section 165, (b) Rationale '' . . . In every construction case it must be determined if in fact
the surety has made a promise for the benefit of
laborers and materialmen ... "and (c) " ... the
surety in general is bound only on the contract
he makes, and if he excludes for any purpose to
benefit those outside the contract there will be no
third party beneficiaries ... ''

To ascertain the intention with which a bond was
executed, recourse must be had to the whole instrument
and proper effect given to every word, phrase and sentence. Blyth-Fargo v. Free, 148 P 427, 46 Utah 233.
"\Vhere a bond has been given in compliance with
some statutory provision, the provisions of the statute
are to be read in connection with the provisions of the
bond to determine the nature and extent of surety's
liability. Zele v. Industrial Commission, 128 P.2d 751,
102 Utah 164.
POINT III
THE COURT ERRED IN AWARDING
JUDGMENT TO THE PLAINTIFF FOR
MATERIALS USED ON OTHER JOBS.
A total of forty nine Mine & Smelter invoices were
eharged to the Trade Tech Administration Building
from purchase orders or invoices that had been changed
and altered to designate other jobs. (Exhibits D-23, 28
aml 42) ( R. 430, 431, 464-466, 686-689, 691) The Master
prepared a list of the invoices and purchase orders that

were altered. (R. 693-698)
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These invoices are listed as follows:
Mine &
Smelter
Inv.on
Adm. Bldg.
521622

Forcht Electric
Purchase Order

606772
606659
607434
610306
611362
612069
612182
612963

908
(See Ex. D-58)
1041
1265
(See Ex. D-58)
1295
1226
1311
1372
1406
1423
1425
1441

612652
613435
612594

1445
1466
1432

613683
614119

1485
1500

614199
614566

1504
1524

614533

15H

615060
605285
609322
609321
615504
614934
617599
618009

1522
1259
1355
1354
1529
1516
1575
1588

601958
607427
601921

1176
1179
1179
(See Ex. D-58)

612204
612996
613529
614364
614603
614449
614972
615236

1426
1451
1484
1505
1513
1508
1520
1526

525787
605103

Job Designated on
P. 0. or Invoice
Doctor's Clinic Job (R. 464 465
713)
,
'
Westco Job (R. 713)
Freeway Plaza Job (R. 714)
Eimco Job (R. 715)
Eimco Job
Eimco Job (R. 717, 718)
Dees_ Hamburger Job (R. 718, 719)
Skynse Apt. Job (R. 719, 720)
Dees Hamburger Job (R. 721, 722)
Memorial Medical Job (R. 722)
Dees Hamburger Job and Skyrise
Apt. Job (R. 722, 723)
National Houseware Job (R. 723)
Dees Hamburger Job (R. 725)
Wm. Forcht Personal for shop (R.
489-491, 510-513) See Forcht Interrogatories (R. 43, 725)
Dental Clinic Job (R. 726, 727)
National Housware Job (R. 690,
727)
Star Expansion Job (R. 727, 728)
Fiseta Pools - Provo Job (R. 728,
729)
Fiesta Pools - Provo Job (R. 690,
729)
Dees Hamburger job (R. 729, 730)
Pat Harris Job (R. 691, 692, 730)
Techmanix Job
Techmanix Job
Dees Hamburger Job (R. 689)
Dees Hamburger Job (R. 730, 731)
Skyrise Apt. Job (R. 731)
National Houseware Job R. 679,
680, 681)
Special Account
Ft. Douglas & Skyrise Job
Stock (R. 720, 721)
Metals Bldg. Job
Metals Bldg. Job
Dees Hamburger Job
Dees Hamburger Job
Dees Hamburger Job (R. 690)
Dees Hamburger Job
Dees Hamburger Job
Dees Hamburger Job
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615832
616069
616362
616698
616411
618008
618521
622600
602215
601921
609323
607611
700135
703029

1539
1542
1546
1548
1547
1590
1595
1660
1188
1179
1353
1310
1700
No. P.O.

700137
707740

1698
1789

705844

739

602280

1193

Dees Hamburger Job
Dees Hamburger Job (R. 687)
Tunnel & Dees Job
Dees Hamburger Job (R. 675, 676)
Dees Hamburger Job (R. 673, 674)
Bob Webb's Job (R. 678)
Stock (R. 677, 678)
Blosch Const. Co.
Shop
Ordered For Stock
Ordered For Stock (R. 691)
Metals Bldg. (R. 495, 496)
(R. 498-500)
(R. 503-510) Master allowed credit
Court disallowed
Metals Bldg. (R. 514-517)
Metals Bldg. (Also a separate purchase by State of Utah (R. 533539)
This was a duplicate charge (R.
562)
This was Skyrise Apt. changed to
Trade Tech and paid by Lien
Waiver Ex. D-5 (R. 634-636)
(Ex. D-40)

These invoices were charged to Trade Tech Administration Bldg. and included in the list furnished to the
Master and filed in an affidavit by Mine & Smelter's
credit manager. (See R. 81-87)
(To verify above see Exhibits 28, 42, 23 and 20-see
column designated "comment on Exhibit 23)
The above invoices were listed on Waivers of Lien
signed by l\Iine & Smelter and presented to Brezina in
exchange for progress payments. Neither Brezina or
.:\_ppellant was aware that Mine & Smelter had cut off
the credit of Forcht Electric (R. 851) and that the purchase orders and inYoices were being interlined and
elia11gecl.
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Invoice 705845 was duplicated and request made for
payment of same. This was cancelled by plaintiff. (R.
562,563)
Mr. Barnhard an officer of Mine & Smelter in answering interrogatories stated that the Salt Lake Credit
Manager in making daily 10 A.M. visits to Forcht Electric office was "to verify account with records of Forcht
Electric, t0 check out alleged differences on price, deliveries anu quantities, and to make certain that payment
arrangement was being honored by Forcht Electric and
by prime contractor." (R. 207) Accordingly Mine &
Smelter must have known of the changes being made
on the purchase orders because the Credit ·Manager verified Forchts account as aforesaid. The sales manager of
Mine & Smelter also made frequent visits to Forcht in
promoting new business after Mine & Smelter had cut
off Forcht 's credit. (R. 654-657)
Plaintiff, Mine & Smelter, will argue that it makes
no difference on which jobs the materials were to be
used since payment had already been made on account by
Forcht as evidenced by the ·vv aivers of Lien and Mine &
Smelter is now only asking for payment of the balance
due on the unpaid invoices.
This argument has merit only if the \Vaivers of
Lien are in fact releases. If the \Vaiver 's are receipts,
then it is apparent that Brezina made payment on the
above invoices for materials used on other jobs. Accordingly if effcet is given to the Order of July 1, 1968 the
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full credit should be allowed to Appellant for all of the
above invoices.
The law is clear that the materials not ordered for
nor used on the Trade Tech Administration Building
cannot be charged to the Appellant.
Utah Code Annotated 14-1-5 " ... persons
supplying labor or materials to the contractor or
his subcontractor in the prosecution of the work
provided in such contract".
Having once established the requisite jurisdictional
relationship, the materialman must show the materials
n-ere furnished in good faith or lacking good faith were
substantially consumed, used or incorporated in the
project, U. S. v. George A. Fuller, 250 F. Supp. 649.
Materials are deemed to have been supplied in the prosecution of the work, if under all circumstances, it appears
at the time of delivery there was a reasonable and good
faith expectation that the materials comprising the claim
would be used or consumed in the project. Fourt v. U.S.
for the use of Westinghouse Electric Supply, 235 F. 2d
433, Commercial Standa.rd Ins. v. U. S. for the use of
Crane Company, 213 F. 2d 106. Neither delivery on the
job site nor actual use of the materials on the project
is 1wcessary provided good faith abides the event, U. S.
for the use of Westinghouse Electric Supply v. Endelrock-White Co. et. al. 275 F 2d 57, 79 ALR 2d 836 (4th
Cir); Continental Casualty v. Allsop, 336 F 2d 445. The
rationale underlying these decisions is that the use plaintiff as a practical matter, cannot control contractors or
subcontractors in their day to day operations. This was

not so in the instant case where Mine & Smelter had its
credit manager and sales manager at the office of Forcht
Electric (subcontractor) each morning at 10 A.M. to
check on all matters involving purchase and use of
materials.
Nevertheless, if the plaintiff is to prevail, he must
show that when he delivered the materials he reasonably
believed that they were for use on the bonded project.
Thus, where a supplier of welding materials was aware
that the subcontractor was engaged in several operations
(such as Forcht) and that it was furnishing welding supplies for all the projects, it was held that the plaintiff
supplier was not in good faith furnishing all the supplies
for use on the bondc>d project. U. S. v. George A. Fuller,
supra. Likewise, it was concluded in St. Paul Mercury
Indemnity I'. U. S. for the use of H. C. Jones, et al 238
F. 2d 917, that proof of indebtedness for materials furnished on the bonded project and some of which was
furnished on the non-bonded project did not of itself
constitute evidence sufficient to meet the good faith requirement. Said the court at page 295:
''The account may have included some item that
went to Barfield for use in the performance of
the prime contracts which were not included in
the reasonable value of the services performed
under the subcontract, but the total of these items
cannot br established by striking a book balance
between the prime contractor. The purpose of the
Miller Act is to secure those who furnish labor
and materials for public works. Its provisions are
to be lih0rally constrnPd to carry out its purpose.
Com rnrrcial Standard Insurance v. U. 8. for the
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use of Crane Co., supra. Liberality of statutory
construction,, however, is not a. substitute for the
burden placed upon the claimant to prove that the
labor and materials making up his clarim were furnished in the prosecution of the work. There must
be some reliable evidence from which it can reasonably be inferred that the labor and materials
went into the prosecution of the bonded job. Conjecture or guesswork is not enough." (Emphasis
added.)

U. S. v. Fire Association of Phila, (260 F 2d 541)
provides another example where a total recovery for
certain truck tires was denied the plaintiff because the
nature and use of the trucks did not appear except they
were stated to be "pick up trucks". There was no showing the use plaintiff reasonably believed the tires would
he used on trucks exclusively associated with the bonded
project.
Insistence by the Courts that plaintiffs exercise and
demonstrute good faith when furnishing materials in
some measure safeguards against the all too prevalent
practice of materialmen to include delinquent unbonded
accounts in their statutory bond claims.
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POINT IV
THE COURT ERRED IN DENYING APPELLANT'S DEFENSE OF ESTOPPEL.
On the last Waiver of Lien (Exhibit D-9) having a
cut off date of 25 December 1966, Mine & Smelter withheld the following invoices: (Appendix I)
INVOICE NO.

617389
619191
619268
619262

DATE

AMOUNT

Oct. 5, 1966
Oct. 12, 1966
Oct. 21, 1966
Dec. 22, 1966

$19,905.78
8,963.35
7,089.75
17.56
(See R. 85, 86)

As noted, two of the invoices were nearly three
months old and logically should have been included on
Exhibit D-9. Forcht account with Mine & Smelter showed a balance of $133,015.95 on Dec. 1966. (R. 213) Even
though Brezina was unaware that these invoices were
being withheld it would not have made any difference
at the time because Brezina believed and was led to believe the Waiver was a release to December 25, 1966.
Apparntly, Mine & Smelter was attempting to compute
the sum of its invoices as nearly as possible to equal the
amount of the partial progres payment then due and at
the same time not alert Brezina to the large unpaid
balance.
"The essential elements of equitable estoppel as related to the party to be estopped are:
(1) Conduct which amounts to a false representation or concealment of material facts, or, at
least, which is calculated to convey the impression that the facts are otherwise than, and incon36

sistent with, those which the party subsequently
attempts to assert; (2) the intention or at least
the expectation, that such conduct shall be acted
upon by, or influence, the other party or other
persons; and ( 3) knowledge, actual or constructive, of the real facts.
For the party claiming estoppel the essential elements are : ( 1) lack of knowledge and of
the means of knowledge of the truth as to the
facts in question; (2) reliance, in good faith, upon
the conduct or statements of the party to be
estopped; and (3) action or inaction based thereon of such a character as to change the position
or status of the party claiming the estoppel, to
his injury, detriment or prejudice.'' 28 Am J ur 24
-Estoppel & Waiver, Sec. 35
Briefly, Forcht Electric as a condition to its monthly draws on its subcontract was required to furnish
-waivcrs or releases each month (R. 352, 765) Mine &
Smelter knew of this requirement. Nothing was said to
Brtizina to put it on notice that the Waivers were receipts. Some of the receipts (Waivers) that were used
to secure money from Brezina were false and Mine &
Smelter knew this fact (Ex. D-3, 4, 5 and P-12) and some
invoices were for materials for other jobs. Mine &
Smelter had sued Brezina on another occassion and
obviously knew that Brezina insisted on full settlement
of Forcht 's account on a monthly basis. (R. 923) Mine
& Smelter had before it at all times the true facts concerning Forcht's account. It knew of Forcht's insolvency; (R. 820) that credit had been cut off; that notwithstanding it permitted Forcht to bid on new jobs
during this same period and furnished materials on these
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new jobs (R. 768, 769); that on a daily basis it supervised the account at Forcht 's office during the time purchase orders and invoices were being altered and Waivers were being submitted to Brezina which were false.
2\Iine & Smelter was anxious that all jobs continue so
it could liquidate its large balance with Forcht Electric.
Even though the Denver office forbid split checks after
November 22, 1966 one was made back to Forcht Electric
on March 3, 1967. (R. 771)
Brezina was unaware that the Waivers were receipts. Each time it inquired, Mine & Smelter said the
account was paid in full to the elate of the Waiver. (R.
829) Brezina did not have possession of the invoices or
purchase orders. Brezina did not know of the daily
supervision by Mine & Smelt0r of Forcht 's account nor
did it know that purchase orders and invoices were
being altered and that materials charged to Trade Tech
were going to other jobs and being paid for by Brezina
from money received upon delivery to it of the Waivers
of Lien. Brezina relied in good faith upon the information received each month on the Forcht account and
Brezina was unaware that 1\Iine & Smelter was holding
back $.'35,975.44 on the last waiver issued. Moreover,
Brezina did not know it had made partial payments to
Forcht Eleetric of $34,819.32 based upon 1N aivers which
turned out to he either double payments or false receipts.
Brezina dumgecl its position iu reliance upon the waivers
and this reliance caused Brezina to release monthly
draws the money of which went to the payment of materials diverted to other jobs.
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Appellant likewise was unaware of the falsity of
some of the \Vaivers and was unaware that Mine &
Smelter claimed that the Waivers were receipts.
In Pittsburgh Steel v. Standard Accident Ins., 55
F. Supp. 36 the court said:
"Has the materialman, Pittsburgh Steel
Company, for materials furnished to subcontractors Plowden & Roberts, used in a government
project, a right to recover against the sub-contractors' surety bond given to DuPont Corporation, the prime contractor, to secure payment for
such materials, when without knowledge of the
surety the Steel Company, on the faith of an
agreement as to payment with the sub-contractors
had furnished a false sworn receipt of payment in
full to the prime contractor, thereby inducing the
release of thousands of dollars of retained percentages to the sub-contractors who some months
later became bankri£pt?
The court is impelled to the conclusion that
plaintiff is estopped to recover against the
defendant.''
In Kansas City Marble & Tile Co. v. Penker
Constr. Co. et al., 86 F. 2d 287, in a case where
the facts are analogous-the following from the
opinion is conclusive:

""°"'Te think it not improper to say, however,
that a careful examination of the record convinces
us that the ruling below was correct. It is true
that there was no lien for labor or materials upon
the public building which was being constructed,
but the (waiver of lien' as executed embraced
'claims' as well as 'liens' and 'right of lien' for
labor and materials furnished. As there could be
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no lien upon the public building, we think it clear
that the word 'claims' in the waiver should be
construed as having reference to claims under the
bond for materials furnished, and should not be
held to be limited to claims to a lien which could
have no existence under the law. And we agree
with the judge below that petitioner is estopped
from asserting a clwim against the bond for the
materials furnished, since it is clear that petitioner intended by the execution of the 'waiver to
assure the general contractor that petitioner
would assert no claim aga.inst him for materials
furnished and that the general contractor was
thereby induced to make settlement with the subcontractor. All parties understood that payments
would not be made to the subcontractor so long
as cla.ims for materials furnished him might be
asserted against the bond; and the waiver was
executed by petitioner to be u,sed by the subcontractor in obtaining such payments. Having thus
aided the subcontractor to obtain the payments,
petitioner ought not to be heard to say that the
waiver contemplated nonexistent liens rather than
claims against the bond 'which had been provided
in lieu of lien for the protection of la.borers and
materialmen.. " (Emphasis added)
"And again in Pittsburgh Steel Case, supra
the court added "Defendant's interest in these
funds was inherent in the bond contract and plaintiff's action in destroying this interest materially
altered the contract and discharged the responsibility of the surety".

1\Ir .•Tess Hess, Credit Manager of Mine & Smelter
knew the lien waivers had to he 0xecuted before Forcht
could receive his progress payments from Brezina, and
he knew the general contract was for public work.
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The doctrine of equitable estoppel is universally
recognized by the courts. U. S. v. American Bonding &
Trust Cornpwny, 89 Fed. 925; United States Fidelity and
Guaranty v. United States, 191 U. S. 416, 48 L.Ed. 242.
To establish equitable estoppel it is not necessary that
actual fraud be shown. It is only necessary to show that
the person estopped, by his statements or conduct misled another to his prejudice. Stevens v. Ludlum, Minn.
48 N. W. 771.
And the Court said in U.S. for the use of
N ola(n.d v. Wood, 99 F 2d 80 " ... As we said in
Kansas City Marble and Tue v. Penker Construction Company, 86 F 2d 287, and we agree with the
judge below that petitioner is estopped from asserting a claim against the bond for the materials
furnished, since it is clear that petitioner intended
by the execution of the waiver to assure the
general contractor that Petitioner would assert
no claim against him for materials furnished ... ''
''When the Miller Act Claimant by his own
agreement or representation induces the general
contractor to make payment to another, he is
estopped from the subsequent assertion of his
claim to the extent it is duplicating." U. S. v.
l\fonaca, 1964-4th Cir., 336 F 2d 636.
Estoppel arising from plaintiff's statements
to prime contractor was available to prime con-

tractor's surety. U. S. for use of Westinghouse
v. James Stewart Co. 336 F. 2d. 777 (4th Cir.)
1964.
''A materialman who, for the purpose of
enabling a subcontractor to whom he has sold
material to make collections from the principal
contractor on the subcontract price, aids and
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assists such subcontractor in causing the principal contractor to incorrectly believe that the account for material furnished has been paid, and
thereby induces the principal contractor to alter
his position to his detriment by making payments
on the subcontract price, is thereafter estoppccl
from availing himself of the materialman's and
laborer's lien law for the purpose of procuring
payment of his account, when, if he were permitted to do so, the principal contractor or the owner
would thereby be compelled to pay for the performance of the subcontract an amount in excess
of the subcontract price.'' Detroit Graphite t'.
Carney, Okla. 53 P.2d 584. See 155 A LR 350
(False receipts or the like as estopping materialman or laborers from recovering on public works
bond)
CONCLUSION
The lower court erred in ruling the Waivers of Lien
were receipts for materials purchased. Neither the Appellant bonding company nor the General Contractor
purchased the materials for which the so called receipts
(Waivers) were issued by :ifine & Smelter.
The lower court erred in granting judgment against
the Appellant bonding company without having before
it the bond upon which the action was brought.
The lower court erred in requiring the Appellant,
bonding company to pay for materials used on jobs not
covered by the bond.

Both the General Contractor, Brezina and the Appellant had a valid defense of equitable estoppel and the
court erred in denying this defense.
Respectfully Submitted,
CLYDE, MECHAM & PRATT
By Allan E. Mecham
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EXHIBIT... _______
WAIVER OF LIEN

CASE

D,.:J__

No._J. Z2,~
c.'

I

i'ii

) '\l',1'

\
TO:

Brezina Construction Company

I, the undersigned Mine & Smelter Supply Co.
in consideration of the st.111 of $ll,6p2.92 paid to me, the receipt of which is
hereby acknowledged, hereby waive and release all lien or right of lien now
existing or that may hereafter arise for work or labor performed, or materials
furnished on or before the 25th day of December, 1966, for the improvement of
the following described property situated in Salt Lake County, State of Utah,
tea-wit:
Salt Lake Trade Tech Admin.
Inv. No.
v-"607598
../616176
l/'616838
./ 619206
/620638
/620793
v"618521
./622600

Amount
4,491. 90
3,124.54
1,930.90 I
88.65
324.91'
157 .5836. 74/
64. 89 /

Amount

Inv. No.

C/M

368. 77~
353.04 .,.32.70"
(198. 36) .,.615.10
136.00
75.56;'"

1619266
/619265
./ 622659
v'622564
v 618069
619264
619267
:1

$11,602.92
And I further agree to furnish a good and sufficient waiver of lien on said
premises from every person or persons or corporation furnishing labor or
materials for said premises, who may be acting under any contract with me.
Supply Co.
___1._-.;:;.20:..-. . ;:6;..;. 7_ _ _ _1967

~

I hereby certify that the labor or material, r both receipted for above
was actually performed, OT""~sed, at the above described property

,...

'

WAIVER OF LIEN

EXHIBIT...

_.D . - I

CASE NO....
TO .......~r.e.z.ina ...C.onst.:rn.ctian .. C.nmp.any........................... .

J.2_2-._Z:2 :Z

I, the undersigned ...........Mine...&:. .. Smel.te.r... Supp.ly... Campany. ..........................................,
in consideration of the sum of $ ....a~?.5.9.·.•.Ql.... paid to me, the receipt of which is hereby acknowledged,
hereby waive and release all lien or right of lien now existing or that may hereafter arise for work or labor
performed, or materials furnished on or before the. .....l.s.t ...day of....... J.anuar,Y::-:-.............., 19.. 6.6.,
for the improvement of the following described property situated in........~aJt. ...~~.e .................C.OUOty,

Sta~ of.......... JJ.t~.'.h ........................... , to-wit·: , Trade Tech. Institute

Inv. Nos..... 516.9.0.7. ......... .52J.5B7........... 523l.23-............5'25.S-l6 ............ 524J92..................................
519418
521249
522606
525806
524156
···········518·631··········5'19072··········;"2220;···········525787···········-,2+·"'+7·································
.......... .520.07.Q ......... $2.J5'-~6 .......... 5260.7-l. ............525390 ............ 5'2-4100. ................................ .
And I further agree to furnish a good and sufficient waiver of lien on said premises from every person or
persons or corporation furnishing labor or mater~d prem ·
.who may be acting under any

=~~~:~-~·:,!!:·~.~~-:~~~~!-:--~::
propeny:....~~'-··£.· . . --~~--- .
used, at the above described

WAIVER OF LIEN
Bettilyon's Inc.,
TO ......................................................................................................

-.5-~
N0....!...2;2.__zg_z

j)

EXHIBIT___ _, _________ __..;;;..__
CASE

I, the undersigned ............ ~~~~---~---~?.1-~.~-~-~.1:...~l1P.P.~Y. .. ~~-·-············-········--··------······························•
in consideration of the sum of $... 26tt2~29 ....... paid to me, the receipt of which is hereby acknowledged,
hereby waive and release ~Jl>tffiw~nuhr:~ft~nowuis!i»mx:Nnan~C!atterxacisdor work or labor
lien c-s to the amount of 1 ~~L2.29 as inH~retied below
67 ,
performed, or materials furnished on or before the................
day of........................................ , ~9........
1

.
. descrt'b ed property situate
.
d 10..............................................
.
Salt Lake
Counry,
of t he foII owmg
for the unprovement
,f
Utah
Freeway Plaza Jobs
5
610523 "' !19: 85·········(,"6"8"iDV ... iiii~·6if······· ttci72~9 v-- 18. 38
606818 v 93. 71
605236 v
10. 71
609188 v 4Jl •.19 .. -.... -60 7. 582- ·< ·· ···±8·.SI:··----· ·· ·606-9·5·5-·r·· · ·40-. 3-7 ·· · · · · -·60-76M--~- .ZP+-.-4-S ···· ·· ·-WS-1·95-k'.'·-··46. 04
60679lv 63.60
609139..,....- (27.43)
606653...,.... 81.26
607668./239.29
602996v 18.26
608328 v ·47; 4·9 ······-·6·0·9353i/· ..
·····606i2Ki:;.··- ·TL8j ···· ··-6a54i3··v···33·:·9·i··· .. ···602;329"i/····94. u
608 329 v 3.95.• 3.7. ........f>09-406V. -(l39-.·n}·····-··60:56:SJ-U:-. · 4:5. 90· ···· ·· ·60-5-3%-~·-2·2-.-1·6····-·······-······ .... ·zFiZ..
And I further agree to furnish a good and sufficient waiver of lien on said premises from every person Or 2 • 29
persons or corporation furnishing labor or materia~s
fo said pr7mises, who may be acting under any
contract with me.
Mine & J11~~ Supply Co

·cs:c:14y-..

................ J:-:2:-:67. ........ , 19..... ..

.......... B¥-: ...... L.,-~.Y!..~-----~:'.~---··-··-··------

.. ·-···-------·---·--·

I hereby certify that the labor or material, or bot , receipted for above was actually performed, or
used, at the above described property.

t

BL.ANt<. NC

/l

11$-

'[:GEM PTG

CO

-

3215 SO. 2600 EA.ST -

7~A-~- ~~r-..

SALT LAKE CITY

